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Title 33—Navigation and [Navigable -
Waters

CHAPTER [I—CORPS OF ENGINEERS,
DEPARTMENT OF THE ARMY

PART 209-—ADMINISTRATIVE
PROCEDURES

Permits for Activities In Navigable Waters
or Ocean Waters

On 23 April 1976 the Department of the
Army acting through the Chief of Engi-
neers published proposed regulations in
the FepEraL REGISTER to amend 33 CFR
209.120, paragraph (h)(2) (ii) with re-
spect to the establishment of fees for
processing applications for Department
of the Army permits submitted in ac-
cordance with sections 9 and 10 of the
River and Harbor Act of 1899, section 404
of the Federal Water Pollution Control
Act Amendments of 1972 and the Marine
Protection, Research and Sanctuaries
Act of 1972. We have received comments
from Senstor Thomas F. Eagleton, ‘The
U.S. Department of Agriculture, Mr. J.
Sydney Boone and the followmg in-
dustrial eoncerns:

Florida Power Corporation, Columbia Gas

- System Service Corporation, XKetchikan Pulp
Company, Northern States Power Company.

Our final regulation has been modified
to reflect the needed imprbvements that
surfaced as a result of the public review
as follows: |

(a) Removal of the fee provisions from
paragraph (h) (2) d) of 33 CFR 209.120
and redesignation of them as paragraph
(h) (5). The opening of paragraph (h)
(2) di) beging; “if the activity includes
thoe discharge of dredged or fill material
*+ *= »» which tends to suggest that fees
are required for section 404 activities
only.

(b) Clarification of the terms “com-
mercial versus non-commercial.” A fee
of $100.00 will be charged for permit ap-
plications when the planned or ultimate
purpose of the project is commercial or
industrial in nature and is in support ot
operations thet-charge for the produc-
tion, distribution or sale of goods or serv-

. ices. A $10.00 fee will be charged for

permit applications when the work is
non-commercial in nature and provides
personal benefits that have no connection
with o commercial enterprise.

(c) Payment of fees. If the District
Engineer determines after his review that
the issuance of a permit is in the public
interest, he will require payment of the
applicable fee ($10/$100) prior to issuing
the permit. No fees are required when the
permit application is either withdrawn
or the permit denled, This method of fee
collections will eliminate the need for the
applicant to submit a refundable fee
with his permit application and the sub-
sequent administrative burden associated
with the handling of suspense fund ac-
counts, .

Pursuant to The Independent Offices
Appropriation Act (31 U.8.C. 483a) and
the Marine Protection, Research and
Sanctuaries Act of 1972 (33 U.B8.C. 1414
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(b)) the Department-of the Army, a’ct-
ing through the Chief of Engineers is
iaublishing the final regulations as fol-
ows: B

§ 209.120 Permits for Activities in Nav-
- igable W, aters or Ocean Waters.

& * 4 % »

(h) Apphcatxons for Authorizations.

(1) E I B

(2) * 2 ¥

(i) *t % %

(i) If the activity includes the dis-
charge of dredged or fill material in the
navigable waters of ‘the transportation
of- dredged material for the purpose of
dumping it in the ocean waters, the ap-
plications must include the source of the
material, a deseription of the type, com-
position and quantity of the material, the

the material, and the.locations of the
disposal site. Certification under section
401 of the Federal Water Pollution Con-
trol Act is required for such discharges
into navigable waters.

(iii) * » =

® Ed . g * L

(5) Fees are required for permit ap-
plication under section 404 of the Federal
Water Pollution Control Act Amend-
ments of 1972, section 103 of the Marine
Protection, Research and Sauctuaries
Act of 1972 and sections 9 and 10 of the
River and Harbor Act of 1899, A fee
of $100.00 will be charged when the
planned or ultimate purpose of the proj-
ect is commeyeial or industrial in nature
and is-in support of operations that
charge for the production, distribution
or sale of goods or services., A $10.00 fee
will be charged for permit applications
when the work is Hon-commercial in
nature and provides personal benefits
thet have no connection with. 2 commer-~
cial enterprise. The final decision as to
basis for fee (commercial vs. non-com-
mercial) shall be solely the responsibility
of the District Engineer. No fee'will be
charged if the applicant withdraws his
application at any time prior to issuance
of the permit and/or if his application
is denied. Collection of the fee will be

blications for permits. This fee structure

‘will be reviewed from time to time.

-method of transportation and disposal of

deferred until the applicant is notified -

by the District Engineer that g public
interest review has been completed and
that the proposed activity has been de-
termined to be in the public interest.
Upon receipt of this notification the ap-
plcant will forward a check or money
order to the District Engineer, made pay-
able to the Treasurer of the United
States, The permit will then be issued
upon receipt of the application fee.
Multiple fees are not to be charged if

-

more than one law is applicable. Any -

modification significant enough to re-
quire & permit will also require a fee.
No fee will be assessed when a permit is
trensferred from one property owner to

another. No fees will be charged for time
extensions’or general permits, Agencies
or instrumentalities of Federal, State or
local governments will not be required to
pay any fee in connection with the ap-

L » * * -
Dated: November 30, 1976.
Approved:

Viczor V. VEYSEY,
Assistant Seeretary of the Army
(Civil Works).

[FR Doc.76-37438 Flled 12-20-70;0:45 awm)

Title 39—Postal Service
CHAPTER I—UNITED STATES POSTAL
SERVICE

PART II—GENERAL INFORMATION ON
POSTAL SERVICE

Loose and Undeliverable Mail; Propo sed)
Changes In Handling Procedure Cor-
rections; Effective Dates
In FR Doc. 76-36054 eppeoring ot

page 53677 in the Feperan Rreiston of

Wednesday, December 8, 1976 the fol-

lowing changes should be made:

1. On page 53678, in the right hond
column, in paragraph A442b, the words
“item and show the” in fhe fifth lne
should be deleted.

270n page 53679, in the left hand
column, in item 3, the number ‘“159.41”
3‘11531?1 ”ﬁrst line should be changed to

In the FEDERAL REGISXER Document,
referred to above the Postal Service in-
dicated in the middle column on page
53678 that, except for dead parcel service
area realignments, which nre scheduled
to become effective on January 20, 1077,
all the proposed changes in hnndling
procedures for loose and undeliveruble
mail would be made effcctive immnedi~
ately on an interim basic. This wag in~
accurate in two respects: (1) The Postal
Service did not intend to make effcotive
immediately the proposed emendment; of
159.721 b and g, under which the yeten-
tion period for loose matter and for
third- and fourth-class dead mail at bulk
mail centers and the last office of address
would be reduced from 60 to 30 days.
No change will be made in this provision
until all comments have been recelved
and analyzed. (2) The Postal Service did
not make the other proposed chenges
effective immediately upon publlcation
in the Feperar Recisten. These changes
were put into effect on an interim basis
on December 16, 1976.

ROGER P. Cnaig,
Deputy General Counsel.
[FR Doc.76~-37422 Filed 12-80-176;8:45 am)

Title 40—Protection of Environment
CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY
. SUBCHAPTER C—A!R PROGRAMS
[FRL 660-7]

PART 51—REQUIREMENTS FOR PREPA-

RATION, ADAPTION, AND SUBMITTAL
OF IMPLEMENTATION PLANS

Alr Quality Standards; Interpretative Ruling

The Interpretative Rullng appearing
below addresses the 1ssue of whether and



-

-

to what . extent nafional air quality
standards established under 'the Cleéan
Air Act may restrict or prohibit growth
of major new or expanded stationary
air pollution sources. The ruling provides
in general that & major new source may
locate in an area with air quality worse
than a national standard only if string-
ent conditions can he met. These
conditions are designed to insure that
the new source’s emissions will be con-
trolled to the greatest degree possible;
that more than eguivalent ofisetting
emission reductions (“emission offsets™)
will be obtained from existing ,sources;
and that there will be progress toward
~ achievement of the standards. While the
ruling is effective now, EPA is actively
soliciting public coniment on the ruil-
ing’s basic pohcxes and detaxled provi-

- sons.
- BACKGROUND

Sectlon 110 of the Clean Air Act re-
quires State - Implementation - Plans
- (SIP’s)- to insure that primary (health-
related)  national ambient air quality
standards be attained as expeditiously
as -practicable, but not later than mid-
1975 (except in those relatively few areas
where an extension, to mid-1977, at the
latest, has been granted pursuant to
§110(e)). Secondary (welfare-related)
ambient standards are to be met within
a “reasondble fime.” Most SIP's have
specified secondary standard attainment
dates which are the same as the pri-
mary standard ‘attainmens- dates.

Once the ambient standards have heep
attained, they must be maintained
[section 110(a) (2) B) 1. By virtue of the
Act’s - attainment-and maintenance re-

-quirements and EPA’s regulations ap-
pearing- at 40 CFR 51.18, promulgated

in’ August 1971, all STP’s must confain °

regulations requiring preconstruction re~
“view and disapproval of new or modified
air poilution sources which would “inter-
fere with” the attainment or mainte-
- nance of a national ambient air quality
standard (NAAQS).- Since the NAAQS
attainment dat&s haye already passed
(or will soon "pass) and the ambient
_standards have nof been attained An
many' areas of the’country, questidns
- have arisen as to whether, and to what
exfent, new stationary sources may
legally be permitted to construct in such
areas. In response to these questions,
EPA’s interpretative ruling on the pre-

: construction review requirements of 40

CFR 51.18 is set forth below.

PUBLIC PARTICIPATION AND REVIEW OF
© 7 RUIING

“A draft of the ruling was sent to. all
State air pollution control agencies in
April, 1976, for review and comment.
Their comments are available for public
inspection at the EPA Public Informa-
tion ‘Reference Unit, 401 M Street, SW,
Washington, D.C.. 20460. In addition,
EPA officials have discussed wvarious
drafts of the ruling in meetings with
representatives of the State and Terri-
‘orial “Air* Pollufion Program :Adminis-
tra’oors Assocmtmn of T.ocal Au- Pollu-
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tion Conirol Officials, National Gover-
nors Conference, National Conference of
State - Eegislatures, U.S. Conference of
Mayors/National League of Cltles, Na-
tional Assgciation of Counties, AFL-CIO,
industrial groups, and environmental
groups.-

EPA recognizes that the ruling has
profound national policy implcations
and that even more extensive public de-
bate is needed on the issues of whether
(and how) economic growth may be ac-
comimodated where ambient air quality
standards are’ being exceeded. EPA
therefore is actively soliciting public
comment on the ruling, in regard to both
its ‘basic policles and its detailed pro-
visions. EPA may make adjustments to -
the ruling as warranted by the public
comment., (Information regarding the
nafure and timing of the public comment
is provided below.) EPA believes that
these important national issues must ul-
timately be resolved by Congress through
more explicit guidance in the Clean Air

- Acf; hopefully, the publication of the

ruling and the resulting public comments
will provide a useful focus for legislative
deliberations.

IMPLEMENTATION AND ENFORCEMENT OF
INTERPRETATIVE RULING

~ In all but six SIP's, EPA has approved
the State’s own preconstruction review
regulation adopted in conformance with
40 CFR 51.18. The ruling is therefore
largely for the benefit’ or State and/or
local reviewing authorities? Only in the
six States where EPA has been required
to promulgate its own preconstruction

-review regulation in place of deficlent

State regulations will the provisions of
the ruling be implemented directly by
EPA (through its Reglonal Offices). .

The ruling in o way requires a State
or local reviewing authority to approve
a source that méets the requirements set
forth therein, since the authority to go
beyond minimum Federal requirements
-is clearly protected by Section 116 of the
Act.- Available options, such as emission
offsets, are allowable only at the discre-
tion of local and State government.
There are many reasons why a State or
local authority might decide to prohibit
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set forth in the ruling. Examples are the
availability of alternative sites that are
more environmentally acceptable, 2 deci-
slon that a proposed emission offset
would not be in"the best interest of the
community, or a determination that
allowing the new source would not in any
case be in the best interest of the com-
munity.

Becausse interested parties in the public
and private sector have (as noted above)
been informally apprised of the basic
provisions of the ruling and have had
the opportunity to provide informal com-
ments, and because the preconstruction
review process is already being carried
out under 40 CFR 51.18 (with continual-
ly-arising issues needing resolution)y in

EPA’s judgment it is in the public in-
terest to make the ruling immediately
effective upon publication in the Feperar
Recister. It would be highly imprac-
ticable merely to propose the ruling and
defer its effectiveness, since both review-
Jng authorities and applicants for per-
mits would be presented with even great-
er uncertainty in the interim period. As
an articulation of the minimum require-
ments for preconstruction review of new
sources pursuant fo 40 CFR 51.18, the
ruling’s effect is to declare that any per-
mits which are more lenient than al-
lowed by the ruling fail fo comply with
the requirements of the Clean Air Act.
Where a State issues (or has issued) a
permit contrary to the Act’s require-
ments, EPA can take lezal action to in-
validate the permit and/or proceed
against the affected source owner to pre-
vent construction.

RESPONSES T0 PRELIMINARY COMMENTS

In response to preliminary informal
comments (discussed above), it would be
helpful to briefly clarify or highlight
certain important points about the rul-
ing. In some Instances, new provisions
have been added to earlier draffs in re-
sponse to such comments.

1. “Major” sources (Part II.B.). The
ruling provides "that while all sources
subject to SIP review requirements
should.be reviewed for emission limita-
tion compliance, only “major” new
sources must be subject to an ambient

a new source in addition to the eriteria air quality analysis and the, stringent

1Since the SIP regulations were adopted

“to comply with 40 CFR 51.18 and this ruling

articulates what 40 CFR §1.18 requires at a
minimum, EPA feels that States should gen-
erally be able to implement the ruling's re-
quirements without regulatory SIP amend-
ments. Where o State desires to uce the maxt-
mum flexibility provided in the ruling
(States retain the right to lmpose stricter
conditions), it will be up to the State to
determine whether regulatory changes and/
or & State “Interpretative” ruling may be
needed as a matter of State law, It should
bbd noted that EPA Is publlshing advance no-
tlce of proposed amendments to 40 CFR 61.18
elsewhere in today's Federal Register (41 FR
55558) which, when finallzed, will in all
probability require amendments to SIP pre-
«construction review regulations, States may
therefore wish to defer any regulatory
amendments witil the EPA rulemaking proc-

ess is completed.

N

FEDERAL KEGISYER;"VOE; 41;* NO. 246-—TUESDAY, DECEMBER 21, 1976

requirements for lowest achievable
emisslon rate, more than equivalent
emission reductions, and assurance of
reasonable progress toward NAAQS
achievement. This 15 in recognition of
the fact that reviewing authorities have
limited resources and that smaller air
pollutipn sources may individually have
an insignificant impact on air qualify.
For the present, the ruling defines a “ma-
Jor" source as having an allowable emis-
sion rate of 100 or more tons per year
(1000 for carbon monoxide),

In the notice set forth at 41 PR 55558
in today’s Feperar REGISTER, however,
EPA has tentatively proposed a defini-
tion of 50 or more fons per year (500 for
carbon monoxide) to be incorporated
into 40 CFR 51.18. It should thus be ap-
parent that EPA.has nof finally deter-
mined that the 100-ton figure Is the most
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appropriate, and States are strongly en- must-be deferred if the SIP revision is
couraged wherever resources permit to not accomplished in a timely manner.
utilize a lower”cut-off number. For the The: January, 1979, date is relevant
present, however, EPA will not legally since in most SIP revisions which EPA
require sources smaller than the 100-ton requested in July, 1976, States were given
cut-off to undergo an air quality until July 1, 1978, to submit all neces~
analysis, sary SIP -reyision measures. Under the
2, Lowest achievable emission rate Iframework of-the Clean Air Act, EPA
(Part 1V.A.1.). The ruling provides that would then have six months either to
a major new source seeking-to locate in approve the State’s revision or promul-.
an ares violating a NAAQS must meet gate -its own revision. In some areas,
an emission limitation which refiects the EPA may have called for a sfudy of the
“lowest acpievable emission rate” for mneed for a SIP revision but-has not re-
such type of source. At a minimum, the quested a revision on a specified schedule.
lowest rate achieved in practice would If EPA calls for such a revision with a
have to be specified unless the applicant - submission deadline of later than July 1,
can demonstrate that it cannot achieve 1978, the ruling provides that the Janu-
such a rate, In no event could the rate” ary 1, 1979, date would-be correspond-
exceed any applicable new source per- ingly extended.
formance standard (NSPS) set under It can-thus be seen that this condition
section 111 of the Act. - provides a useful link between the 40
This stringent requirement reflects CFR 51.18 preconstruction review pro-
EPA’s judgment that a new source cedures and the SIP revision process.
should be allowed to emit pollutants inte Where States are delayed in their efforis
an area violating a NAAQS only if its to revise their SIP’s, the effect will be to
contribution to the violation is reduced delay the construction of any new major
to the greatest degree possible. While ,polluting sources in the affected areas.
' cost of achievement may be an impor- __ 5. More than “One-jor-One” emission
tant factor in determining an NSPS ap- ofsets (Part IV.A.3). It -should be
plicable to all areas of the country (clean stressed that this ruling is not a “status
as well as dirty) as a minimum, the cost Qquo” or “one-for-one” emission offset
factor must be accorded far less weight Tule for areas violating the Act’s heglth
in determining an appropriate emission 2nd welfare standards. The ruling makes
limitation for a source locating in an clear that the emission offset reductions
ares  violating statutorily-mandated mush exceed the new souree’s emissions
health and welfare standards. . so as to represent reasonable progress
3. Emission offset “Baseline” where toward attainment of the NAAQS.
EPA has called for a SIP revision or 6 No “Banking” of emission ofiset
study (Part FV.C.4.). The principle be- credit: (Part I V.C.6.). The ruling allows
hind the emission offset concept is that 1O leftover emission offset credit io be
new sources should be allowed offset ‘banked” for future pollution growth
credit only for emission reductions from - once-an emission offset has been executed
existing sources which would not other- for a particular new source. To allow
wise beé accomplished as a Tesult of the Such “banking” would be ineonsistent

Clean Air Act. Therefore, where EPA has With a basic policy of the Act and the™

found that a SIP is substantially inade--
quate to atfaln s WAAQS and has for-
mally requested 8 SIP revision pursuant
to Bection 110()(2) E D (or has

ruling—namely, that at a minimum, no

new source should be allowed to make

existing NAAQS violations any worse.
7. “External” emission offsets (Part

called for a study to determine the need V?.Several commenting States were con-
for such a revision), the existing Sfp ¢erned over possible administrative and
emission limitations could not be used as legal problems associated with “exter-

the “baseline” for determining offset
credits (as would normally be the case).
Emission limitations representing rea-
sonably aveallable control measures,
which most revised SIP’s should soon ré-
quire, should be uskd Insteaq.

4. No construction after January 1,-
1979 without SIP revision (Part IV.A.5.).
* The ruling provides that in those areas
(discussed in paragraph 3 Immediately
above) where EPA has called for a SIP
revision or study, no permit issued on or
after January 1, 1979, may allow_the
source to commence construction until
EPA has approved or promulgated a
SIP revision. This condition merely rec~
ognizes the fact that the new source re-
view requirements of 40 CFR 51.18
are carried out as an integral part of &
Sre, the purpose of which is to atiain
the health-related NAAQS as expedi-

nal” emission offsets (provided by sources
not owned by the new source owner).
There were questions as to whether (1)
States could legally tighten emission lim-
its for existing sources in order to per-
mit the construction of a new, possibly
competing, source; (2) a- source could
reasonably persuade a competing source
to further control its emission in order
to permit the new source to be builf; and
(3) States would be required to develop
a new regulation for each emission offset
situation. |

In response fo these concerns, it should
be noted that o State is not reqyired to
investigate emission offset possibilities as
2 result of each request to construch &
new source. States may leave such ar-
rangements to the proposed new source.
It should be noted that In many cases
the additional emission reduction can be
obtained by improvements in g facllity

tously as practicable. Where a-SIP 150 glready owned by the developer of the.-

" inadequate that EPA has identified the new source. This would be particularly
need to have it.revised, it is EPA’s true in cases where the new emlssions
judgment that new mejor source growth would come from expansion of an exist-

-

ing source. Where such intracompany
emission offsets are not pozsible, the new
source-may be required to look elsewhere.

The State need not revise its regula-
tions for each emission offset situation,
but may use any available mechanism
to obtain the. necessary lepally binding
commitment (enforceable by EPA dnd
private parties under the Clean Air Aeh)
from the source providing the emission

" offsets. Finally, it should be noted that

the ruling generally reflects the maxi-
mum flexibility permitted under the
Clean Air Act, and the allowance for ¢x«
ternal emission offsets is an example of
the flexibility that EPA has sought to
provide. Although some States may find
the provision for external emission off~
sets unworkable for various reasons, such
flexibility should be available to thosze
States that wish to use it.

8. Sources in “Clean’” areas which could
impact on areas exceeding ¢ NAAQS.
Several States requested specific gquan-
tification as to the incremental level of
pollution that would be considered an
exacerbation of an existing violation of
a national standard. This question is only
applicable when a major source is to be
located in a “clean” area, but might.im-
pact an area that exceeds a NAAQS some
distance away (i.e, & major source lo«
cating in the middle of an area that ¢x~
ceeds standards clearly will exacerbate
the existing violations).

Over the next several months, EPA In-
tends to develop regulatory pguidance for
standardizing the modeling procedures to
be used in evaluating control strategles
and in conducting new source reviews
(with respect to both the NAAQS snd
regulations for ai):eventing sighificant
deterioration of auality (see 40 CIR
52.21)). As parbt of this guldance, the
issue of the “signifleance” of a source’s
air quality impact will be addressed. Un~ -
til such guldance is available, reviewing
agencies must make s reasonable cutofl
on the geographic extent of the air qual~
ity calculations, based on a case~by~-casé ~
analysis of such factors as the size of the
source, the validity of the alr quality
predictions at long distances, and other
relevant factors. -

9. “Fugitive Dust” problems. Several
States have expressed concern over the
potential disapprovals of particulate
matter sources planning to locate in rural
areas that violate @ particulate NAAQS
due primarily to natural fugitive .dust.
The Agency has set forth a tentative pro-
posal on this issue in the advance notice
of proposed rulemeaking appearing in to-
day’s FeDERAL REGISTER at 41 FR 555568,
The infent at this time is to focus on
urban areas and other areas that exceed
the national standards for particulate
matter as a result of man’s activities, For
the present, a State should consult the
appropriate EPA Regional Office for
guidance if the State is considering
whether and to what extent the terms of
the ruling shomld apply to particulate
sources seeking to locate In rural areas.
‘Whera emission offsets are necessary, tho
Administrator finds no reason’ for not
allowing credit from controlling existing

fugitive emission sources, 4s long ag all
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. other retiuirements set forth in the rul-

ing are mebt.

Tt should be noted that especially for
particulate matter, the geographical rep-
resentativeness of a given monitor is
often somewhat limited; that is, JU.SE,
because -2 monitor records high, concen-
trations, it is not necessary to,assume

* that such concentrations occur over &

/

wide geographical area. Where a monitor
is not located close to the proposed new
source, it may be more appropriate (pro-
vided accurate emission inventories are-
available) to estimate existing air qual-
ity using a rmodel than to use data from
a remote monitoring location. .
10. Geogfaphic applicability of ruling
for-hydrocarbon sources. Because wide-
spread violations of the NAAQS for-
photochemical oxidants have been found
even in remote rural areas, some com=
mentors have assumed that hydrocarbon.
control programs {including emission
offset requirements) are necessary in all
areas where there are violations of the
photochemical oxidant standard. Based
on the data available at this time, EPA
believes that the rural oxidant problem
is largely due to transport of oxidant or
jts precursors from major urban areas.
Consequently a distinction can reason-
ably be made for control purposes be-
tween the extensive areas where an oxi-
dant problem exists and the areas where
much of the problem is created. As des-
cribed in more detail in the notice ap-
-pearing in today’s FEDERAL REGISTER at
41 FR, 55558, investigations are underway
to determine the areas where hydrocar-

- bon control programs will be most effec-

tive in reducing the highest oxidant con-
centrations. It is expected that the re-
sulting guidance will focus. on major
-metropolitan areas (larger than 200,000
_population) extending “as much as 85
miles from the largest urban centers.
TFor the present, all of the provisions of_
the ruling must be applied to hydrocar-
bon sources seeking to locate within such
areas that violate the oxidant NAAQS..
The appropriate EPA Regional Office
should be consulted if additional guid-
ance is needed. .

11, No accommodation of new sources
merely because primary NAAQGS will
evenitually be achieved. Some comment-
ing States have argued that the Clean
Air Aet does not.authorize EPA to adopt
the stringent conditions of this ruling.

" The argument appears to be that even

if a State has not achieved a primary
NAAQS by the Congressionally-man-
dated deadline, the. State may permit
major new pollution sources to worsen
present air quality so long as NAAQS
achievement is projected for some time
in the future. .

EPA finds this argument totally un-
{enable in light of the words of the Act,
its legislative history, and Court deci-
sions. The Act demands that each pri-
marys . (health-related) NAAQS be
achieved ‘“as expeditiously as practi-

" cable,” but in no event (if all extensions

are allowed) later than mid-1977.
. ~The Courts -havé continually empha-
sized that the Act demands primary
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NAAQS achievement by & date certain.
EPA simply cannot interpret the Act to
allow & major new source to make an
existing primary NAAQS violation worse
after the Congressional date certain has
passed, and therefore even further delay
the overdue NAAQS achievement. The
only plausible interpretation of the Act
other than that reflected in the ruling is
that no new sources should be allowed in
a violating area.

It should be noted that the Act is more
flexible with regard to the secondary
(welfare-related) NAAQS's. This point
is dealt with in Part VI of the ruling.

. 12. No accommodation of new sources
‘based on cost-balancing approach. Some
have argued that,a new source should
be allowed to worsen exlisting NAAQS
violations if a “cost-benefit” analysis in-
dicates that the economic costs of nec-
essary emission controls or offsets are
excessive in relation to the resulting alr
quality benefits. For much the same rea-
son discussed in section 11 immediately
above, the Clean Air Act simply does not
allow such an approach. Application of
such a policy could allow further delay
in achieving already-overdue standards.

Particularly with regard to the pri-
mary NAAQS's, Congress and the Courts
have made clear that economic consld-
erations must be subordinated to NAAQS
achievement and maintenance, While
the ruling allows for some growth in
areas violating a NAAQS if the net effect
is to insure further progress toward
NAAQS achievement, the Act does not
allow economic growth to be accommo-
datéd at the expense of the public health.

While EFA cannot allow cost conslider-
ations to override public health concerns,
EPA is sensitive to the cost impacts of
the Clean Air Act. EPA plans to assess
the economic impact of the ruling as it is
implemented to determine whether ad-
justments can be made consistent with
the law, and/or whether Ilegislative
amendments would be prudent.

Again, the Act is more flexible with
regard to the secondary NAAQS's. A
cost-benefit analysis may convince a
state of the need to defer its SIP attain-
ment date for the secondary NAAQS's.
(See part VI of the ruling.)

RELATIONSHIP T0 OTHER PRECONSTRUCTION
REVIEWS AND SIP REQUIREMENIS

Preconstruction review is also belng
implemented under EPA'’s regulations
for preventing significant deterioration
of air quality (40 CFR 52.21) and the na-
tional emission standards for hazardous
air pollutants (40 CFR Part 61). In ad-
dition, voluntary reviews are being con-
ducted for new sources subject to EPA’s
new source performance standards (40
CFR Part 60). In cases where States
have been delegated the responsibility to
implement these varlous programs, the
reviews are being implemented at the
State level. Where States have not ac-
cepted delegation, EPA retains the new
source review responsibility. Certain
types of sources may be subject to more
than one of these regulations, and where
the program responsibility rests with a

-
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single agency, the preconstruction re-
views are normally carried out simulta-
neously. Even though 2 source may un-
dergo simultaneous review under several
of the above mentioned regulations, the
provisions of this ruling are applicable
only to the review required under 40 CFR
51,18. Thus a source may meet the re-
quirements of the ruling, yet be disap-
proved because it does not meet the re-
quirements of one of the other applica-
ble regulations. .

The ruling is not intended to replace
the requirement for & SIP conirol
strategy to atfain and maintain stand-
ards. An individual emission offset must
always result in reasonable progress to-
ward attainment, but does nof need to
demonstrate that the NAAQS will be at-
tained. .

Since SIP confrol strategies must ac-
count for anticipated source growth,
some questions may arise as to how new
sources that are allowed to construct un-~
der the ruling should be dealt with in
the revised SIP control strategies that
EPA has recently requested. The projec-
tion and allocation of new sources and
emissions should be carried out in the
normal manner (see EPA’s Air Quality
Maintenance Guidelines, Vols. 7 and 13>,
although additional information on the
size distribution of the new sourdes may
be necessary. Where it.is clear that a
certain portion of the new sources and
emissions will be subject to the terms
of the ruling, the SIP control strafegy
does not need to account for such emis~
sions (since the emission offsef require-
ments will ensure that such sources will
not increase emissions in the -area).

Pupric COMMENTS

EPA strongly encourages all interested
parties and the general public to com-
ment on both the general policies and
the detailed provisions of the ruling ap-~
pearing below. EPA may make adjust-
ments to the ruling as warranted by the
public comment. Written comments
should be submitted (preferably in tripli~
cate) no later than February 15, 1977,
to: Environmental Protection Agency,
Control Programs Development Division
%%;15), Research Triangle Park, N.C.

EPA plans to conduct informal public
hearings on this ruling in several cities
throughout the counfry in the next few
weeks. Notice of the time, place, and for-
mat of such hearings will appear shertly
in the FEpERAL REGISTER.

Finally, it is important to note that a *
notice appears in today’s Feperan REs-
1stER at 41 FR 55558 which sets forth
EPA’s advance notice of certain proposed
changes to 40 CFR 51.18. The issues
discussed there bear upon some of the
Issues addressed in this ruling, and per-
sons commenting on both notices are
urged to prepare a single set of com-~
meats. .

Dated: December 15, 1976.

RusszLL E. TRAIN,
Administrator.
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INTERPRETATIVE RULING FOR IMPLEMENTATION
or THE REQUIREMENTS oF 40 CFR 51.18

1. INTRODUCTION -

This notice sets forth EPA’s Interpretative
Ruling on the preconstruction review re<
quirements for statlonary sources of air. pol-
lution under 40 CFR 651.18. This ruling re-
flects EPA's judgment that the Clean Air Act
allows a major new or modified source? to
locate in an area that exceeds & national am-
bient air quality standard (NAAQS) only if ~
stringent conditions can be met. These con-
ditlons are designed to insure that the new

' source’s emissions will be controlled to the
greatest degree possible; that more than
equivalent offsetting emission reductions
(“emission offsets”) will’ be obtained from
existing sources; and that these will be
progress toward achievement of the NAAQS!

I1. INITIAL ANALYSIS AND APPLICABLE
REQUIREMENTS

A. Review of all sources for emission limi-
tation compliance. The reviewing authority

must examine each proposed new source sub-

Ject to the SIP preconstruction review re-
quirements approved or promulgated pur-
suant to 40 CFR 51.18 to determine if such a
source will meet all applicable emission re-
quirements in the SIP. If the reviewing au-
thority determines that the proposed new
source cannot meet the applicable emission
requirements, the permit to construct must
bo denied.

B. Review of major sources for air qualit.y
impact. In addition, - for each proposéd
“major” new source or “major” modification,
the reviewing authority must perform an air
quality analysis 2 to determine if the source
will cause or exacerbate a-violation of a
NAAQS. A proposed source which would not
be a d'major” source may be approved with-
out further analysis, provided such a source
meets the requirement of Part ILA.-

The term “major source” shall, as a mihi-
mum, cover any structure, bullding, facility,
installation or operation (or combination
thereof) for which the allowable emission
rate is equal to or greater than the following -

B : : tons per year
Particulate matter. 100

Sulfur oxides 100
Nitrogen oxides. 100
Non-methane hydrocarbons (organ-

ics) 100
Carbon monoxide. 1, 000

Similarly a “major modification” shall in-
clude a modification to any structure, build-
ing; facility, installation or operation (or
combination- thereof) which increases the
allowable emission rate by.the amounts set
forth above. A proposed new source with an
allowable emission rate exceeding the above
amounts is considered a major source under
this ruling, even though such a source may
replace an existing source with the result
that the net additional emissions are in-
creased by less than the above amounts.
Where a source is constructed or modi-
ficd in increments which individually do not
meet the above criteria, and which are not a
part of a program of construction or modifi-

1 Hereafter the term “new source” will be
used to denote both new and modified
sources.

2Required only for those pollutants caus-
ing the proposed source to be defined as a
“major'’’ source; although the reviewing au-
thority may address other pollutants if
-deemed appropriate.

~
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cation in planned incremental phases pre-
viously approved by the reviewing authority,
all such Iincrements commenced after the
date this ruling appears in the FPEDERAL REG-
I1sTER Or after the latest approval issued by
the reviewing authority, whichever is most
recen$, shall be added together for deter-
mining applicabillty under this ruling. More-
over, where there 1s a group of proposed
sources which individually do hot meet the
above criteris, but which would be con-
structed in substitution for a masajor source,
the group should be collectively reviewed as
a major source.

Allowable annual emissions shall be based
on the applicable New Source Performance
Standard (NSPS) set forth in 40 CFR Part
60 or the applicable SIP emission limitation,
whichever 1is less, and the maximum annuab
rated capacity of .the source. If the source is
not subject to either a NSPS or SIP emis~
sion limitation, annual emissions shall be
based on (1) the maximum annual rated
capacity, and (2) the -emission rate agreed
-to by the source &S a permit condition.

The following shall not, by themselves, be
considered modifications under this ruling:

(1) Maintenance, repair, and replacement
which the reviewing authority determines
to be routine for a source category;

(2) An increase in the hours of operation,
—unless limited by previous permit conditions;

(3) Use of an alternativefuel or raxwr ma-
terinl (unless limited by previous permit
conditions), if prior to the publication of
this ruling -in the Feperar Recister, the
source Is designed to accommodate such al-
ternative use; or .

(4) Change in ownership of a source.

C.-Alr quality impact analysis. For *“stable”
air pollutants (i.e., SO, particulate matter
and CO), the determination of whether a
source will cause or exacerbate a violation
of a NAAQS generally should-be made on a
case-by-case basis as of the proposed new
source’s operation date using the best in-—
formation and. analytical techniques avail-
able (i.e., atmospheric simulation modeling,
unless a -source will clearly impact on a
receptor which exceeds a NAAQS). This de-
termination should be independent of any
general determination of nonattainment or
Jjudgment that the SIP is substantially in-
~adequate to attain or maintain the NAAQS.
This is because the area affected by a de-
termination of SIP inadequacy usuzlly con-
forms to established administrative bound-
aries such as Air Quality Control Regions
‘(AQCR’s) rather than a precisely-defined
area where air quality problems exist, For
exampie, a SIP revision.may be required for
an AQCR on the basis of a localized violation
of standards in a small portion of the AQCR.
If a source seeks to locate in the ‘‘clean”
portion of the AQCR and would not affect
the area presently exceeding standards or
cause a new violation of the NAAQS, such a
‘source may be approved. For major sources
of mnitrogen opides, the initial determi-
nation of whether a source would cause or
exaccrbate a violation of the NAAQS for
NO. should be made using an atmospherlec
simulation model assuming all the nitro-
gen oxide emitted is oxidized to MO, by the
time the plume 7reaches ground level.
The initial concentration estimates may
be adjusted if adequate data are avsaill-
able to account for the expected oxidation
rate. For major sources of hydrocarbons, see
the discussion entitled “Geographic Appli-
eability of Emission Offset Requirements for
Hydrocarbon Sources” in the Notice appear-~
ing in. today’'s FeperaL REecisrcr at 41 FR
55558.

III. SOURCES LOCATING IN “CLZAN" Anrag, pur
WOULD CAUSE A NEW VIOLATION OF A NAAQS

It the reviewing authority finds that the
allowable emissions? from a proposed major
source would cause a now violatlon of n
NAAQS, but would not exacorbate an exists
ing violation, approval may be pranted only
if both of the following conditions are moet:

Condition 1. The new source 19 required to
meet a more stringont emiscion limitation ¢
and/or the control of existing sources below
allowable levels is required so that the source
will not cause a violation of any NAAQS.

Condition 2. The new emisslon limitations
for the mnew source as well ps any exlsting
sources affected must be enforceable In fe«
cordance with the mechanismg set forth in
Part V below,

IV. SOURCES THAT WOULD LXACIRBATE AN EXIAT<,
ING VIOLATION OF A NAAQS

A. Conditions for approvael. If tho reviews=
ing authority finds that tho allowable omit«
sions3 from a proposed sourco would oxncer«
bate an “existing” vlolatlon (1.0, as of tho
source’s proposed start-up date) of a NAAGQS,
approval may be grarted only if all tho fol«

" lowing conditions are met:

Condition 1, The now gource is required to
meet an emission limitation which speolfley
the lowest achievable emission rate for sitch
type of source? In determining the applt«
cable emission limitation, the roviewing au-
thority must consider the most stringent
emission limitation in any SIP and tho low-
est emission rate which is achleved in prao=
tice for such type of source. At a minimum,
the lowest emisslon rate achloved in practice
must be specified unless the applicant ¢an
sustain the burden of demonstrating that
it cannot achieve sitch a rate. In no ovent
could the specified rate exceed any applicable
NSPS. Even where the applicant demons
strates that it eannot achleve tho' lowest

3 Where a new sowrce will result in speciile
and well defined indirect or secondary emis~
stons which can be accurately quantified, tho
reviewing sauthority should consider such
secondary emissions in determining whether
the source would cause or exacorbato a vice

lation of the NAAQS. However, sinco EFA's

authority to perform indirect source roview
relating to parking-type facillties has been
restricted by statute, cons{deration of parl«
ing-type indirect impacts i3 not required,
4If the reviewing authority dotermines
that technological or economic Hmitations
on the application of measurement method«
ology to a particular class of sources wottld
make the imposition of an énforceable nue
merical emission standard infeasible, the au-
thority may instead prescribe a design, op«
erational or equipment standard. In such
cases, the reviewing authority shall make 1ts
best estimate as to the emission rate that
will be achieved and must speelfy that rate
in the required submission to EPA (sce Port
V). Any permits fcsued without en enforco«
able numerical emission standard must cone-
tain enforceable conditions which acsure
that the design characteristics or equipment
will be properly maintained (or that the op~
erational conditions will be properly per«
formed) £0 as to contlnuously achleve the
sssumed degree of control, Such conditions
shall be enforceable as emission Umitations
by private parties under Scction 304, Hore-
after, the term “emission limitations"” shall
also include such design, operational, or °
equipment standards.

e

FEDERAL REGISTER, VOL. 41, NO. 246—TUESDAY, DECEMBER 21, 1976



emission rate achieved in practice, thisin it-

. self would not operate to raise the required

emision limitation to the applicable NSPS.
The *lowest achievable emislon Tate™ ro-
quirement must still apply, and the appli~
cant would retain the burden of demonstrat-

ing that it cannot achieve any.-rate more-

stringent than the NSPS rate.

Condition 2. The spplcant must certify
that all existing sources owned or controlled
by the owner or operator of the"proposed
source in the same AQCR as the proposed
source are-in compliance with all-applicable

© SIP requirements or are in compliance with
an, approved schedule and timetable for com-

* pliance under a SIP or an enforcement order
issued under Section 113. The reviewing au-
thority must examine all enforcement orders
for sources owned or operated by the appli-
‘cant in the AQCR to determine if more expe-
ditious compliance is practicable. Where
practicable, -2 more expeditious compliance
-schedule for such sources. must be required
as an enforceable condition of the new source
permit.

Condition 3. Emission reductions (“off-

" sets”) from existing sources in the aren of
the proposed source (whether or not under
the same ownership) are required such that
the total emissions from the existing and
proposed sources are sufficiently less-than tHe
total allowable emissions from the existing
sources under the SIP® prior to the request
to - construct or modify so as to represent
reasona‘ble progress toward .attalnment of

- the applicable NAAQS2 Onily intrapollutant

- emission_offsets will be acceptable (e.g., hy-
drocarbon increases may not be oﬁse‘b against
S0, reductions).

-7 Condition 4. The emisslon offsets will pro-
vide a positive neb air quality benefit in the
affected area (see Pari IV.D. below).2

- ~Condition 5. For a source which -would be

located in an area where EPA has found that

" @ SIP is substantially inadequate to attain a

NAAQS and has formally requested a SIP re-
vision pursuant to-Section 110(a) (2) (H) (i1)
(or an area ‘where EPA has called -for a study
‘to determine the need for such s revislon),
permits granted on or after Jahuary -1, 1979 ¢
. must specify that the source may not com-
_mence construction until EPA has approved

- or promulgated & SIP revision for the area

(if the source’is a major source of the pol-
Iutant sublect to the- call for revislon or
study).

B. E:cemptwns from certam conditions.
Thé reviewing authority may exempt a source

" from Condition 1 under Part II or Con-

ditions- 3 and 4 under Part IV.A, in cases
where the source must switch fuels due to
lack of adequate fuel supplies or where the

" . source is reguired as a result of EPA regu-

lations (i.e., lead-ln-fuel requirements) to
- install additional process equipment and no

.. exception from such an EPA regulation is

svailable to the-tource. Such an exemption
mey be granted only if: (1) the applicant
demonstrates that it made its best efforts to
obtain sufficlent emission ofisets to comply
with Condition 1 under Part IIX ‘or Condi-
tions 3 and 4 under Part IV.A. and that such
efforts were unsuccessful; (i) the applicant
has secured all avallable emission offsets;"and

, (iii) the applicant will'continue to seek the

necessary emission offsets and apply them
when they become sayallable. Such an ex-
emption may resul$ In the need to revise the
SIP to provide additional control of existing
sources.
* FSubject ‘to the provislons of Part JIv.C.
“below.

$Or, if later, the date which is six months
after the deadline for submittal of -the re-
vision.
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- C.. Baseline for determining credit for
emission offsets. Except as provided below,
the bascline for determining credit for emis~
slon and alr qusality offsets Wil be tho SIP
emission limitations in effect at the tims the
application to construct or modify a source
is filed. Thus, credit for emicsion offsct pur-
poses mny bo allowable for existing control
that goes beyond that required by the SIP.

1. No applicable SIP requircment. Where
the applicable SIP does not contain on emic-
sion limitation for o source or cource cate~
gory, the emission offset baseline involving
such sources shall bo the anctunl emicsions at

“the time tho permit request is filed (deter-

mined by source twb or other appropriato
means).

2. Combustion of fucrs. Generally, the emis~
sions for determining emission offcet credit
involving an existing fucl combuction source
will be the sllowable emissions under the

- SIP for the type of fucl belng burned at thé

time the new sourco application is filed (Le.,
if the existing source hes switched to & dif-
ferent type of fuel at scome carlier dote, any

-resulting emission reduction [either actunl

or ellovable] shall not bo uced for emission

-offset credit). If tho existing source commits

1o switeh to o cleaner fuel at come future
date, emission offset credit, based on the al-

.lowable emisslons for the fucls involved, 13

acceptable; provided, that the permit must
bo conditioned to require tho uso of a gpects
fled alternative control measuro which would
achieve the came degres of emicslon reduc-
tion should the sourca swlbch‘back to a dirtier
fuel at some later date. The rovlcwing au-
thority should ensure that adequats long-

" term supplics of the now fuel are avallable

before granting emission offset credit for fuel
switches,

‘Where the particulats emission Imit for
fuel combustion exceeds the appropriate un-
controlled emission factor in “Compilation of
Alr Pollutant Emission Factors” (AP-43) (83
when a State has a single emisslon Hmit for
all fuels), emission offset credit will only be
allowed for control below the appropriate
uncontrolled emission factor in AP-42.
(Actual emicslons determined by a source
test may be used in place of the uncon-
trolled emission factor in AP-42 in the above
sltuation.)

8. Operating hours and source shutdown.
Emisslon offsets generally should he made
on a pounds-per-hour basis when all feclli-
ties involved In the emicsion offcet calcula-
tlons are operating at thelr maximum ex-
pected production rate, The roeviowing agency
should specify other averaging periods (e.g.
tons per year) in addition to the pounds-per-
hour basis if necessary to carry out the in-
tent of this Tuling. A sourco may be credited
with emission reductions achieved by schut-
ting down an existing source or permanently
curtailing production or operating hours be-
low that which existed at the timo the new
sourco application wns submitted; provided,
that the work force to be affected hos been
notified of the proposed shutdovm or cur-
tallment. Emicsion offeots that Involve reduc-
ing operating hours or production or courco
shutdowns must be legally enforceable, as 15
the cate for all emicsion offcet situntionss

TSource shutdowns and curtallments in
production or operating hours cceurring prior
1o the date the new eource applcation is filed
generally may not bo uced for emisilen ofi-
set credit, However, where-an applicant can
establish that 1t chut down or curtafled pro-
ductlon after SIP cpproval a5 o result of en-
forcement action providing for o mesww cource
as o replacement for the shut down or cur-
tallment, credit for such shut dovm or cur-
tallment may be applied to offcet emiccions
{rom the new source,
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Nothing cantained in this ruling is Intended
to alter EPA’s interpretation of the Clean Air
Act with regard o the use of “supplemental
control systems” or “stack helght increases™
a3 get !oxth at 41 PB. 7450 (February 18,
1876).

4. EPA has fcquwted & SIP rervision {(or
study). Where EPA has found that a SIP is
substantially inadequate to attain o NAAQS
and hos formally requested a SIP revision
purcuant to Section 110(a)(2) (H)(il) (or
EPA has called for s study to determine the
need for such a revision) the baseline for
emizsion ofsettredis invelving sources of the
relavant pollutant rill We the emissions re-
sultiny from the cpplication of reasonably
avatlablo control measures. The infent of
this requirement Is to prevent sources from
recelving emlisston offzet credit cgzzinst an
inadequate SIP and nullifging the gains that
will bo achleved through the required SIP
rovision. In effect, States should usze the an-
ticipated SIP reviclon as the—haceline for
emission offcet credit until such time 2s the
BIP 15 formally reviced.

5. Credit for hydrocarbon subctitution.
EPA has found thot almost all non-methan2
hydrocarbens are photochemically reactive
and that low reactivity hydrocarbons eventu-
ally form s much protochemical oxidant as
tho highly-reactive hydrecarbons. Therefore.
no emission offzot credit may be allowed for
xoplacing cre hydreocarbon compound wwitiz
another of lescer reactivity.

€. No “banling” of emission offcet credit
Onco an emission offset has been executed o
a particular new gouzce, there can e no Iefs-
over credit to “bank” for additional ne—
sourco growth i the future. This “no bant-
ing™ rule would not prohibit, hotvever, the
issuance of a single permit to cover morc
than ons phsse of & phased-consiruciton
project® Similarly, for State-inltiated emiz-
slon offcets (seo Part V.B.), several different
sources may be sllowed to construct as par.
of a general SIP revislon, 5o long as the plans
for each conrce are definlte and such soure:
aro.speclificil?ly identifled as the reciplent
of the eml:sfon ofzet credits in the SIiT
revision.

D. GeagrgpZis area of concern. In the cz=»
of emiczlon ofisets involving hydrocarbons or
NO:, the offscts may be obtained from sources
located anywhere In the broad vicinity of the
propozed new egwrce (within the area of non-~
attainment, and usualiy within the same afr
quality control rezion). This Is because area-
wide exidant and NO, Ievels are generally not
&s dependent on specific hydrocarbon or NOx
source Iocation a3 they are on overall aren
emicsions. However, since the alr guality im-~
pact of O, porticulate and carbon monozide
Eources is site dependent, simple areawid2
mass embsion ¢ffsets are mot appropriate.
For these pollutants, the reviewing authorits
should require atmospheric simulation mog
eling to ¢nsure that the emission ¢Tssts pra-
vide o positize net alr quality benefit. Eow-
ever, to avold unnecessory consumption of
lmited, costly and time consuming modeling
resources, In mest cases it can be assumed

-that If the emission offsets are qbtained from
an extsting cource on the same premises or
in the immediate vicinity of the new source,
and the poilutants dlsperse from substan-
tially the came efective stack heignt, the afr
quality test under Condition 4 in Part IV.A.
above will ba met. Taus, when stack emis-
slons are offset against a ground level source
ot thesame cite, mndeunf' would bz required.

E. Recaconagbla progress towards cttoin-
ment. Aslong os the cmission offset Is preater
than one-for-one, and the other criterla set

SIf any phose covered by the permit is for
any reacon not constructed, there would be
no reculting eredit to “bank.”
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forth above are met, EPA does not ‘intend to
question a reviewing authority’s judgment as
to what constitutes reasonable progress to=-
wards attainment as required under Condi~
tlon 3 in Part IV.A. above. Reviewing au-
thorlties should bear in mind, however, that
the control achieved through emission offsets
can significantly assist the authorities in
developing legally acceptable SIP's. = -

* V. ADMINISTRATIVE PBOCEDUE{ES

‘The necessary emission offsets may be pro-
posed either by the owner of the proposed
source or by the local community or the
State. The emission reduction committed to
must "be enforceable by suthorized State
and/or local agencies and under the Clean
Air Act, and must be accomplished by the
new source'’s start-up date.

A, Source initiated emission offsets. A
source may propose emission offsets which
involve (1) reductions from sources con~
trolled by the source owner (internal emis-
slon offsets); and/or (2) reductions from
nefghboring sources (external emission off-
sets). The source does not have to investigate
all possible emission offsets, As long as the
emissfon offsets obtained represent reason~
able progress toward attalnment, they will be
acceptable. It is the reviewing authority’s re~
sponsibility to assure that the emission off~
sets will be as effective as proposed by the
source, An internal emission offset will be

consldered enforceable if it 13 made & SIP -

requiremént by inclusion as & condition of
the new source permit and the permit is
forwarded to the appropriate EPA Reglonal
Office® An "external emission offset will not
be accepted unless the affected source(s) is
subject to a new SIP requirement to ensure
that its emisstons will be reduced by a speci-
fled amount in a specified time, Thus, if the
source(s) does not obtain the necessary re-
duction, it will be in violation of a SIP re-
quirement and subject to enforcement action
by EPA, the'State and/or private partiés. The
form of the SIP revisfon may be a State or
local regulation, operating permit conditfon,
consent or enforcement order, or any other
legally enforceable mechanism available to
the State, If a SIP revislon is refuired, the
public hearing on the revision may be sub~
stituted for the normsl public comment
procedure required for all major sources un-
der 40 CFR 51.18. The formal publication of
the SIP revision approval in the FepERAL
RecisTER need not appear before the source
may proceed with construction. To minimize
uncertainty that may be caused by these
procedures, EPA will, if requested by the
State, propose a SIP revision for public com-
ment in the FEDERAL REGISTER concurrently
with the State public hearing process. Of
course, any major change in the final permit/
SIP revision submitted by the State may
require a reproposal by EPA.

B, State or community initiated emission
offsets. A State or community which desires
that a source locate in its area may commit
to reducing emissions from existing sources

to sufiiclently outweigh the impact of the _

new source and thus open the-way for the
new source. As with source-initiated emis-
ston offsets, the commitment must be some-
thing more than'one-for-one. This commit-
ment must be submitted as a SIP revision
by the State.

The provistons of Part IV.C4. above re-

2The emission offset will therefore be en-
forceable by EPA under Section 113 as an
applicable SIP requirement and will be en-
forceable by private parties under Section 304
as an emission Iimitations. EPA will publish
notice of such emission offsets in the Fep-
ERAL REGISTER.

;
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main applicable to State or community ini-
tiated emission offsets. Therefore, where EPA
hus found that a SIP i3 substantially inade~
quate o attain an NAAQS and has formally
requested a SIP revision pursuant to Section
110(a) (2) (H) (1) (or has called for a study
to determine the need for such a revision),
the resulting emission reduction may not be
used as an emission offset.

VI. POLICY WITH RESPECT TO SECONDARY
STANDARDS i

The statutory attainment dates for the
primary NAAQS have now passedor will pass
very soon and cannot be administratively
extended. Therefore, this ruling does not al-
low a new source to cause or exacerbate a
primary NAAQS violation on the grounds
that ~the SIP will eventually achieve the
NAAQS (as may have been-permitted in
some cases before the statutory attainment
dates).

The Act provides more flexibility with re-
spect to secondary NAAQS's. Rather than set-
ting specific deadlines, Section 110 requires
secondary NAAQS's to be achieved within a
“reasonable time.” Under 40 CFR 51.13(b), &
State may revise its SIP to provide extensions
from jts present secondary NAAQS deadlines.
If, therefore, a State submits (and EPA ap-
proves) such a revision, a new source which
would cause or exacerbate a secondary
NAAQS violation may be exempt from the
Conditions. of Part IV.A. so long a3 the new
source meets the applicable SIP emission 1im-
itations and will not interfere with attain-
meént by the newly-specified date.

{FR Doc.76-37316 Filed 12-20-76;8:45 am]

[FRL 656-4]

PART 52—APPROVAL AND PROMULGA-
ION OF IMPLEMENTATION PLANS

Alabama: Approval of Plan Revision

On October 7, 1976 (41 FR 44194), the
Agency announced as a proposed rule-
making, an implementation plan change
which the State of Alabama had adopted
and submitted for EPA’s approval. Copies
of the materials submitted by Alabama
were made available for public inspec--
tion and written comments on the pro-
posed revision were solicited. The pur-
pose of the present notice is to announce
the Administrator’s approval of this re-
vision. An evaluation of them may be ob~

spection during normal business hours
at the following locations:

Air Programs Branch, Alr asnd Hazardous
Masterials Diviston, Environmental Protec«
tion Agency, Reglon IV, 345 Courtland
Street, N.E,, Atlante, Georgla 30308,

Algbamsa Air Pollution Control Commission,
645 South McDonough Street, Montgomory,
Alabama 36104,

Publc Information Referonce Unit, Library
Systems Branch PM-213, Environmental
Protection Agency, 401 M Street, 8.W.,
‘Washington, D.C. 20460,

(Section 110(a), Clean Alr Aot
1857c-6(a)))
Dated: December 14, 1976,

JOHN QUARLES,
Acting Administrator.

Part 52 of Chapter I, ‘Title 40, Code of
Federal Regulations, is amended oas
follows:

(43 Us.C.

Subpart B—Alabama

Section 52.50 is amended by adding
paragraph (¢) (15) as follows:

§:52.50 Identification of plan.

* * * * *

(c) * * 3

(15) Revised emergency level for pho-
tochemieal oxidants (emergency oplsodo
control plan) submitted by the Alabama
Air Pollution Control Commission on
April 23, 1976.

[FR Doc.76-37347 Filed 12-—?0—76:8 145 em]

[FRL 657-4]

PART 52—APPROVAL AND PROMULGA-
TION OF IMPLEMENTATION PLANS

Revision to the Virgin Islands
Implementation Plan

This notice announces approval by the
Environmental Protection Agency (EPA)
of a revision to the Virgin Islands Imple~

“mentation Plan.

As requested by the Virgin Islands on
August 16, 1976, the EPA has reconsid-
ered its disapproval of the revised 12
V.IR. & R. 9:204-26, “Sulfur Compounds
Emission Control,” subsections (a) (1),

tained by consulting the personnel of ; (8)(3), (b), (¢) and (d) as they apply

the Agency’s Region IV Air Programs
Branch, 345 Courtland Streef, Aflanta,
Georgia 30308, or telephone 404/881-
3286, . ’

‘On August 20, 1975, the Administra-
tor revised 40 CFR Part 51 by changing
the emergency level for photochemical
oxidants from 1200 pg/m® to 1000 pg/m?,
one-hour average. The Alabama, Air Pol-
lution Control Commission, on March
30, 1976, amended its regulation to reflect
this change. The amendment was sub-
mi;;ted for EPA’s approval on April 23,
1976.

‘This revised emergency level for photo-
chemical oxidants is hereby approved.
‘These actions are effective immediately -
since they serve-only to notify imple-
mentation plan changes already in effect
under Alabama law and impose no addi-
tional burden to anyone. . ‘

Copies of the information submitted
by the State are available for public in-

~ .
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to the island of St. Croix. Recelpt of this
request was announced in the October 1,
1976 FepeErAL REGISTER at 41 FR 43421
which contains a full description of the
proposed revision.
- In the October 1, 1976 notice, EPA
established a 30-day period for recelpt
of comments from the public on whether
or not the proposed revision to the Virgin
Islands Implementation Plan shhould be
approved. No comments were recelved.
EPA has determined that approval of
this proposed revision to the Virgin Is-
lands Implementation Plan would not
result in the contravention of any ap-
plicable ambient air quality standard.
The proposed revision has been found
to be consistent with current EPA poli~
cies and goals set forth by the require-
_ments of section 110(a) (2) (A)~(H) of
the Cleant Air Act and EPA regulations
in 40 CFR Part 51 and, therefore, 1
approved.

21, 1976



.. Effective date: This revision to the
Virgin Islands: Implementation Plan be-
. comgs effective January 21, 1977.
‘(Secs. 110 and 301 of the Clean Alr Act, os
* . amended,(42 T.S.C. 1857c-5, 1857g) )
. - JOEN QUARLES,
Acting Administrator,
Environmental Protection Agency.
_ Dated: December 14, 1976,
- . Part-52 of Chapter I, Title 40, Code of
Federal Regulations is amended as
“follows: =~ . A ’
=<7 " Subpart CCC—YVirgin Islands
1. Section 52.2770 is amendeéd by add-
- ing new parggrapl_l (¢) (8) as follows:
§ 52.277 - Xdentification of plan. b
Y £ — * * .

(c) “Supplemental information was

submitted on;_ * * *
«(8) As it applies to the island of St.
Croix, per -an , August -16, 1976 request
-from the Virgin Islands, revised 12
.- VIR. & R. 9:204-26 (Sulfur Compounds
. Emission Conirol) excluding subsection
(a) (2), as'submitted on January 21, 1976
. by the Governor of the Virgin Islands. -
- 2."In'§52.2780,"pai'agraph () is re-
vised and paragraph (c)' is added as
follows: - R
§52.2780 Conitrol strategy for sulfur
. oxides. R ) N

-

* . * * x *

() "12 VIR. & R. 9:204-26, as sub-

mitted to EPA on January 21, 1976 and as

amended and resubmitted to EPA on June
3, 1976, is approved.as it applies to the
, islands of St. Thomas and St. John. Sub-
.section- (a) (2) of the said regulation is
- -not approved-as it applies to the island of
. St. Croix because of the inadequacy of the
control strategy demonstration noted in
paragraph (a) of this section. The re-
maining subsections of the regulation are
approved as they apply to the island of
St. Croix. Consequently, all sources on St,
- Croix- are required to conform to the
-sulfur-in-fuel limitations contained in
_ 12 VIR. & R. 9:204-26 as originally sub-
mitted to EPA on January 31, 1972 and
approved by EPA on May 31, 1972.
- “(e)”Reference to. “Section (2 (2)” in
subsection (@) of 12 VIR. & R. 9:204-26,
- ‘as submitted fo EPA on January 21, 1976
and as amended and resubmitted to EPA
'on June 3, 1976, refers to the following
approved limitations: (1) For the islgnds
of-St. Thomas and St. John, subsection
(a)-(2) of section 204-26 as submitted to
EPA on January 21, 1976 and as amended
and resubmitted to EPA on June 3, 1976;
(2) for*the island of St. Croix, subsection
-(a) (2) -of section 204-26 .as originally
submitted to EPA on January 31, 1972
and approved by EPA on May 31, 1972,

" [FR Doc.76-37348 Filed 12-20-76;8:45 am]

[FRL 661-6] .

~PART- 60—STANDARDS OF PERFORM-
ANCE-FOR NEW STATIONARY SOURCES

:Delegq_tion,of Authority to the State of Ohio

_Pursyant to the delegation of authority
to Implement the standards of per-

-of

RULES AND REGULATIONS

formance for new stationary sources
(NSPS) to the State of Ohio on August 4,
1976, EPA is today amending 40 CFR
60.4, Address to reflect this delegation.
A Notice announcing this delegation is
published in the Notices section of this
issue of the FeperaL RecIsTER (FR Doc.
76-37487). The amended §60.4 15 set
forth below which adds the addresses
of the Agencles in Ohlo which assist the
State in the delegated authority to that
list of addresses to which all reports, re-
quests, -applications, submittals, and
communications to the Administrator
pursuant to this part must be sent.

The Administrator finds good cause for
foregoing prior notice and for making
this rulemaking effective immediately in
that it is an administrative change and
not one of substantive content. No addi-
tional substantive burdens are imposed
on the partles affected. The delegation
which is reflected by this administrative
amendment was effective on August 4,
1976, and it serves no purpose to delay
the technical change of this addition of
the addresses to the Code of Federal
Regulations.

This rulemaking is effective immedi~
ately; and is issued under the authority
of section 111 of the Clean Afr Act, as
amended.

(42 U.S.C. 1857¢-6.)
Dated: December 10, 1976.

GEORGE R. ALEXANDER, Jr.,
Regional Administrator.

0
Part 60 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows: .
1. In § 60.4, paragraph (b) is amended
by revising subparagraph KK, to read
as follows:

§ 60.4 Address.

Ld *® ] L L]
M) *

(A)-(JJ) * * * ’

(EX) Ohio—

Meding, Summit and Portage Countles;
Director, Alr Polluflon Centro}, 1:1'( South
Broadway, Akron, Ohlo, 44308.

. Stark County; Director, Afr Pollution Con-
trol Divislon, Canton City Health Depart-
ment, City Haoll, 218 Clevelund Avenue SV,
Canton, Ohlo, 44702,

Butler, Clermont, Eamliiton and Werren
Countles; Superintendent, Divislion of Air
Pollution Control, 2400 Beekman Street, Cin-
cinnat), Ohlo, 45214,

Cuychoga County; Commicsioner, Divisien

Alr Pollution Contrel, Department of
Public Health and Welfare, 2736 Broadsay
Avenue, Cleveland, Ohto, 44116,

Lorain County; Control Ofilccr, Divislon of
Air Pollution Control, 200 West Erie Avenue,
7th Floor, Lorain, Ohlo, 44052,

Belmont, Carroll, Columbisng, Harrlson,
Jeflerson, and Afonroe Counties; Dircctor,
North Ohlo Valley Afr Authority (NOVAA),
814 Adams-Strect, Steubenville, Ohto, 43952,

Clark, Darke, Greene, Miami, 2fontgomery,
and Preble Countles; Supervisor, Regional
Alr Follution Control Agency (RAPCA),
AMontgomery County Health Department, 451
West Third Street, Dayton, Ohlo, 45402,

Lucas County and the City of Rozford (in
TWood County): Director, Tolsdo Pollution
g;)a;tgol Agency, 26 Main Street, Toledo, Ohlo,

95331

Adomes, Brown, Lawrence, znd Scioto
Counties; Engineer-Director, Alr Division,
Portcmoutn City Health Department, 740
Second Street, Portsmouth, Onto, 45662.

Allen, Ashland, Auglalze, Crawford, De-
flance, Erie, Fulton, Hancoclz, Hardin, Henry,
Huron, Knox, Marlon, 2Merder, Morrow,
Ottawsa, Faoulding, Putnom, Richlend, San-
dusky, Semeea, Van Wert, Willlams,
Woaed (except City of Rossford), and Wyan-
dot Countles; Ohlo Environmental Protec-
tion Agency, Northwest District Office, 111
West Woshington Street, Bowling Green,
Ohlo, 43402,

Achtabula, Geauga, Iake, Mahoxzing,
Trumbull, and Wayne Countles; Onfo Envi-
ronmental Pro‘ection Agency, Northeast Dis-
trict Office, 2110 East Aurora Road, Twins-
burg, Onlo, 44037,

Athens, Cosnocton, Gallla, Guernsey, Bigh-
land, Hocking, Holmes, Jackson, 2Melzs,
Morgan, Muckingum, Noble, Perry, Pike,
Rezs, Tuscarawas, Vinton, and Woshington
Countles; Ohlo Environmental Protection
Agency, Southeast District Office, Route 3,
Box 603, Logan, Onto, 43138.

Champalpn, Clinfon, Logan, and Skelby
Countles; Ohlo Environmental Protection
Ageney, Southwest District” Office, 7 East
Fourth Street, Dayton, Ohlo, 45402. _

Delaware, Falrfleld, Fayette, Franklin,
Licking, Madison, Plckaway, and Uufon
Ohlo Environmental Protection
Agency, Central District Office, 363 East
Broad Street, Columbus, Onto, 43215.

. LJ - - -

[FR Doe.76-37488 Filed 12-20-76:8:45 am]

Title 47—Telecommunication

CHAPTER |—FEDERAL
COMMUNICATIONS COMMISSION

[FCC 76-1062]

PART 1—PRACTICE AND PROCEDURE
PART 73—RADIO BROADCAST SERVICES

Regulation of Radia and Television
Broadcasting

3 Correction -

In FR Dcc. 76-35673 appearing on
page 53022 in the issue for Friday, De-
cember 3, 1976, in the third column of
page 53025 after the 6th lne of § 1544
(a), the following line was omitted:
“monitor point field strensth measure-
ments and anfenna proof of perform-".

Title 50—Wildlife and Fisheries

CHAPTER |—U.S. FISH AND WILDLIFE
SERVICE, DEPARTMENT OF THE IN-
TERIOR
PART 26—PUBLIC ENTRY AND-USE

PART 32—SPORT FISHING
‘The foHowing special regulations are

issued and are effective on January 1,

1877. e

§26.34 Spccial regulations; public ac-

cess, use, and recreation; for indi-
vidual wildlife refuge areas.

. OXrAHOMA
WICHITA MOUNTAINS WILDLIFE REFUGE
The Wichita Mountains Wildlife

Refuge, Oklahoma, is open to public ac-

cess, use, and-recreational activity from

January 1 through December 31, 1977,

inclusive, subject to the provisions of

Title 50, Code of Federal Regulations,

-
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